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ISSUE:

Was the Intermediary-s adjustment disallowing portions of the Part A physician compensation paid
by the Provider based on the application of the 1984 reasonable compensation equivalents proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Grant Medicd Center (the AProviderf)) operates anot for profit hospita in Columbus, Ohio. The
Provider filed their cost report for the fisca year ended June 30, 1993 claiming physician compensation
cost incurred during the cost reporting period for hospital-based physician (AHBP{) services. The
Provider is disputing audit adjustments number 33 and 53 which disallowed portions of the
compensation the Provider paid for HBP services. Adminastar Federd (the Aintermediary() disallowed
the HBP costs by applying the most current reasonable compensation equivaent (ARCHE() limits
published in the 48 Fed. Reg. 8902 (March 2, 1983).> These established RCE limits are applicable to
cost years beginning on or after January 1, 1984. The Provider filed atimely apped with the Provider
Reimbursement Review Board (ABoard@) pursuant to 42 C.F.R. " * 405.1835-.1841 and has met the
jurisdictiona requirements of those regulations. The Medicare rembursement effect is gpproximately
$561,186.

The Provider was represented by James F. Flynn, Esquire, of Bricker and Eckler, LLP. The
Intermediary was represented by Bernard M. Talbert, Esquire, of the Blue Cross and Blue Shield
Association.

PROVIDER:S CONTENTIONS:

The Provider contends that hospital-based physicians should not be paid in 1993 at 1984
compensation levels. The Provider indicates that it employs or contracts with hospital-based physicians
to provide services in the following departments. Operating Room, Laboratory, Gastrointestingl
Services, Clinic, Emergency Room, and Ambulance Services. The compensation paid by the Provider
to its hogpital-based physicians was consistent with physician income levelsin 19932 Nonetheless, the
Intermediary applied 1984 RCE limits to 1993 physician compensation, to disdlow $561,186.

The Provider notes that during the period between 1984 and 1993, various economic indices show a
subgtantia increase in physician compensation levels during this period. The Physician Net Income
Levels as compiled by the American Medical Association (AMAMAGQ) in its publication Socioeconomic

! Provider Exhibit 1.

2 Provider Exhibits 2 and 3.
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Characterigtics of Medical Practice, 1993 and 1995, showed in 1993 a Mean Net Income for dl
physicians of $189,300.> The 1992 and 1997 Statistical Abstracts of the United States showed
increasesin Physidians Mean Income (All Physicians) for each year from 1984 to 1993.*

During the same time period, the Consumer Price Index - Urban (ACPI-U() for dl items and for medica
care items also increased 5.9 percent or more for each year from 1984 to 1993.°

Likewise, during the 1984 - 1993 time period, rlevant Medicare economic indices showed sgnificant
increases. The Medicare Economic Index Rates, which are used to adjust Part B, had increased each
year from 1984 to 1993.°

During the same period, the average hourly earnings for hospital workers, as measured by the market
basket, which is used by Medicare as one of the factors in determining adjustments to the ceiling on the
rate of increase for hospital inpatient costs, showed the following incresses, as reflected in 58 Fed. Reg.
46322 (September 1, 1993):’

Percentage

Years Increase
1984 5.6%
1985 5.4%
1986 4.1%
1987 4.7%
1988 6.5%
1989 6.9%
1990 5.6%
1991 5.6%
1992 4.8%
1993 4.2%

3 Provider Exhibit 4.

! See 1d.

s See Provider Exhibit 5.
6 See Provider Exhibit 6.

! See Provider Exhibit 7.
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The RCE limits, established pursuant to 42 C.F.R. * 405.482, have been applied to the compensation
paid by the Provider to its hospital-based physicians for services furnished to the Provider, to the extent
that such services are not payable under the Prospective Payment System (APPS)). The Provider incurs
substantial hospital-based physician costs in connection with its outpatient departments and PPS exempt
units®

On February 20, 1985, HCFA published RCE limits as gpplicable to physician compensation levelsin
1984.° No RCE limits have been published for application to years after 1984.

The compensation in excess of the 1984 RCE limits, which was necessarily incurred by the Provider in
retaining its hospital-based physicians, did not exceed the change in physician mean net income during
the 1984 to 1993 period, as reflected in the AMA studies™ Likewise, the excess compensation
incurred did not exceed the change in the CPI-U for medical care during that same period.* The
excess compensation incurred by the Provider was incurred to provide necessary services to both
Medicare and non-Medicare patients. The Provider was forced, however, as aresult of the
Intermediary-s application of 1984 RCE limits, to alocate the excess compensation, as part of the
Provider=s budget process, entirely to non-Medicare patients through higher rates and charges.

The Provider contends that the Intermediary:s application of 1984 RCE limits to determine hospital-
based physician compensation in FY 1993 isincons stent with the Medicare atute that established
RCE limits. Section 1887 of the Socia Security Act, 42 U.S.C. * 1395xx,** was enacted as part of the
Tax Equity and Fiscal Responghility Act of 1982, and providesin relevant part that:

(8( 1) The Secretary shdl by regulation determine criteriafor
distinguishing those services (including inpatient and outpatient services)
rendered in hospitals or skilled nuraing facilities—-

(A) which condtitute professona medica services, which are personaly
rendered for an individud patient by a physician and which contribute to
the diagnosis or trestment of an individua patient, and which may be
reimbursed as physcians: services under part B, and

8 Provider Exhibit 1.

9 Provider Exhibit 8.

10 See Provider Exhibits 3 and 4.
1 See Provider Exhibit 5.

12 Provider Exhibit 14.
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(B) which congtitute professional services which are rendered for the
generd bendfit to patientsin ahospitd or skilled nursing facility and
which may be rembursed only on a reasonable cost basis or on the
bases described in section 1395ww of thistitle.

(2)(A) For purposes of cost reimbursement, the Secretary shdl
recognize as a reasonable cost of a hospital or skilled nursing facility
only that portion of the costs attributable to services rendered by a
physician in such hospitd or facility which are services described in
paragraph (1)(B), apportioned on the basis of the amount of time
actudly spent by such physician rendering such services.

(B) In determining the amount of the payments which may be made with
respect to services described in paragraph (1)(B), after apportioning
costs as required by subparagraph (A), the Secretary may not
recognize as reasonable (in the efficient ddivery of hedth services) such
portion of the provider-s costs for such services to the extent that such
costs exceed the reasonable compensation equivalent for such services.
The reasonable compensation equivaent for any service shdl be
established by the Secretary in regulations.

Id.

By using the term Areasonable compensation equivaents,) Congress clearly intended that the Secretary
establish compensation limits that are (i) Areasonablefl and fair in amount, and (i) Aequivaent@ or equa in
amount to compensation levels being earned by physicians. In an economy in which al mgor economic
indices had increased by double digits over the period between 1984 and 1993, the Secretary-s
gpplication of 1984 compensation levels to 1993 physician sdaries resultsin neither reasonable nor
equivaent compensation, and therefore violates the plain language of * 1887(A) of the Socia Security
Act.

The Provider further contends that the Intermediary=s application of 1984 RCE limitsto fiscd year
(AFY(@) 1993 costs violates the Medicare regulation that governs RCE limits and that providesin
relevant part:

(A) Principle and scope. (1) Except as provided in paragraphs (a)(2)
and (3) of this section, HCFA will establish reasonable compensation
equivaent (RCE) limits on the amount of compensation paid to
physicians by providers. These limits will be applied to a provider's
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costs incurred in compensating physicians for services to the provider,
asdescribed in " 405.480(a).

(b) Methodology for establishing limits. HCFA will establish a
methodology for determining reasonable annua compensation
equivaents, congdering average physician incomes by speciaty and
type of location, to the extent possible using the best available data.

(c) Application of limits. If the level of compensation exceeds the limits
established under paragraph (b) of this section, Medicare payment will
be based on the level established by the limits.

(f) Notification of changesin methodologies and payment limits. (1)
Before the start of a cost reporting period to which limits established
under this section will be applied, HCFA will publish ancticein the
Federd Regidter that sets forth the amount of the limits and explains
how the limits were calculated.

(2) If HCFA proposes to revise the methodology by which payment
limits under this section are established, HCFA will publish anatice,
with opportunity for public comment, to that effect in the Federd
Register. The notice would explain the proposed basis for setting limits,
specify the limits that would result, and gtate the date of implementation
of thelimits

(3) Revisad limits updated by applying the most recent economic index
data without revision of the limit methodology will be published in a
notice in the Federa Register without prior publication of a proposa or
public comment period.

42 C.F.R. * 405.482 (redesignated * 415.70).%

Subsection (b) of the above-quoted regulation describes the Amethodologyf for establishing limits. The
methodology includes specificaly the determination of Areasonable annua compensation equivaents..

= Provider Exhibit 15.
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.using the best available data.; (Emphasis added). Subsection (f) of Section 405.482, which describes
notification of changes in methodologies and payment limits, requires that HCFA publish the amount of
the limitsA[b] efore the start of a cost reporting period to which such limits will be applied.i Subsection
(f) further provides that revised limits updated by applying the most recent economic data without
revison of the methodology will be published without proposa and comment period. The above-
referenced provisonsof * 405.482 clearly require the Secretary to update RCE limits annualy usng the
Abest available data,i and to publish the RCE limits that will be applied to a cost reporting period prior
to the start of the cost reporting period. The Provider submits that HCFA failed to comply with these
provisons of 42 C.F.R. " 405.482 with respect to the FY 1993 cost reporting period.

This conclusion finds further support in the preamble to the proposed rule making of * 405.482, and in
the preamble to the find rule. The Secretary published * 405.482 as a proposed rule. 47 Fed. Reg.
43578 (October 1, 1982). In the preamble to the proposed rule, the Secretary proposed establishing
RCE limits based upon Athe nationa average (mean) income for al physicians usng 1979 physician net
incomes from the American Medica Association (AMA) Periodic Survey of Physicians (PSP),0
updated to 1982 Ausing the medical component of the Consumer Price Index (CPI).0 1d. at 43585.
The Secretary further made clear in the preamble that RCE limit will be updated annudly. AWe propose
to update the RCE limits annually on the basi's of updated economic index data.i 1d. at 43586.

The preamblein thefind rulefor * 405.482 aso clearly stated the Secretary-s interpetation that annud
updates are required.

The RCE limitswill be updated annually on the basis of updated
economic index data. When we do this without revisng the
methodology for computing the limits, we will publish asingle generd
notice in the Federal Regigter, seiting forth the new limits and their
effective date. We will not publish a notice proposing revised limits for
public comment unless there is a good cause due to unforeseen
problems with the limits or the data. However, if we change the
methodology by which limits are calculated or the way in which they are
applied, we will publish the proposed changes in methodology in a
Federa Register notice in accordance with the Department:s
established rulemaking procedures.

48 Fed. Reg. 8902, 8923 (March 2, 1983).

14 Provider Exhibit 16.

B Provider Exhibit 17.
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It is clear from both the proposed and find rulethat * 405.482 required, and that the Secretary
intended, that RCE limits be updated and published before each cost reporting period to which they
goplied. This condusion again was reconfirmed in the Find Notice of RCE limits for application to
1984, asfollows:

More specificdly, * 405.482(f) requires that before the start of a period
to which asat of limitswill be gpplied, we will publish anatice in the
Federd Regigter that sets forth the limits. and explains how they are
cdculated. If the limits are merdly updated by applying the most recent
economic index data without revising the methodology, then the revised
limits will be published without prior publication of aproposa or public
comment period.

50 Fed. Rey. 7123, 7124 (February 20, 1985) (Emphasis added).*®

Congstent with this expressed intent, the Secretary published atable of AFTE Annual Average Net
Compensation Levelsfor 1984.0 Id. at. 7126 (Emphasis added). Nothing in the February 20, 1985
Notice of RCE limitsindicated that the 1984 RCE limits would be gpplied to any cost reporting periods
other than those beginning in 1984.

No further publication of RCE limits or methodology occurred until the February 7, 1989 Federd
Regigter, which proposed to change the methodology of updating RCE limits from annud to periodic, as
follows

We propose to update the RCE limits periodicaly, when an update
would result in aggnificant change in the limits, rather than annudly.

54 Fed. Reg. 5946 (February 7, 1989)."
As proposed in the Federal Register, * 405.482(f) (redesignated * 415.70(f)), would have provided:
(f) Natification of changesin methodologies and payment limits HCFA

annuadly reviews the limits established under this section and updates
them if it determines that an update is necessary.

16 Provider Exhibit 18.

e Provider Exhibit 19.
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(1)Before limits established under this section are applied, HCFA
publishes anotice in the Federd Register that sets forth the amount of
the limits and explains how the limits were caculated.

(2)If HCFA proposes to revise the methodology by which payment
limits under this section are established, HCFA publishes anotice, with
opportunity for public comment, to that effect in the Federal Regidter.
The notice would explain the proposed basis for setting limits, specify
the limits that would result, and Sate the date of implementation of the
limits

(3)Revised limits updated by applying the most recent economic index
data without revison of the limit methodology are published in a notice
in the Federd Register without prior publication of a proposa or public
comment period.

(4)Limits established under paragraph (f)(1) of this section remainin
effect until newly updated limits are published.

54 Fed. Reg. 5946, 5960 (February 7, 1989)(Emphasis added).*®

The language added to subsection (f) and by new paragraph (f)(4) diminates the requirements that RCE
limits be updated annualy and that the RCE limits be published prior to the cost reporting period to
which they apply. The proposed amendment would have effected a substantiad change from the existing
" 405.482(f). The above amendment to 42 C.F.R. * 405.482, however, was never adopted nor made
find.

The Secretary published afind notice of RCE limits effective for cost reporting periods beginning on or
after May 5, 1997. 62 Fed. Reg. 24483 (May 5, 1997)." In updating the RCE limits, the Secretary
retained existing RCE methodology, and based upon intervening economic data, increased the 1984
RCE limits by fifty-9x percent in every physician soecidty.

The Provider contends that, based upon the language of 42 C.F.R. * 405.482 and the policy statements
made in the Federal Register for October 1, 1982, March 2, 1983, February 20, 1985, and February
7, 1989, the application of the 1984 RCE limits to 1993 physician compensation violates 42 C.F.R. *
405.482 in dl of the following respects.

18 Provider Exhibit 19.

» Provider Exhibit 20.
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1. The gpplication of 1984 RCE limitsin 1993 violates " 405.482(b) because the 1984 RCE
limits do not use the best available data for determining reasonable compensation equivaents for
physician compensation in 1993.

2. The gpplication of 1984 RCE limitsto FY 1993 costs violates * 405.482(f)(l) because
HCFA did not, before the start of FY 1993, publish anotice in the Federd Regigter that set
forth the amount of the limits that would apply to the FY 1993 cost reporting period. Therefore,
no RCE limits apply to FY 1993 physician compensation.

3. The failure to update RCE limits on an annua basis violates * 405.482(f)(3) because HCFA
did not publish revised RCE limits updated by applying the most recent economic index data.

4. The change from annua updates to periodic updates condtitutes a revison to the RCE limit
methodology in violation of * 405.482(f)(2) because HCFA did not publish the notice of the
change until 1989, and has never formaly findized the change. HCFA cannot change the RCE
limit methodology and reporting requirements of 42 C.F.R. * 405.482 without satisfying the
forma rulemaking procedures of the Adminigirative Procedure Act (AAPAG), 5 U.S.C. " 551 &t

SEQ.

The Provider further submits that the gpplication of 1984 RCE limits to physician compensation in FY
1993 violates Provider Reimbursement Manual (HCFA Pub. 15-1) * 2182.6.F, which setsforth at
Tablel, Edimates of FTE Annua Average Net Compensation Levels for 1983 and 1984. The
Intermediary applied the 1984 RCE limits for metropolitan aress grester than one million from Table | to
the Provider-s FY 1993 physician compensation. HCFA Pub. 15-1 * 2182.6.F, by its express terms,
however, states asto Table | that A[t]he following compensation limits apply in the years indicated.f
(emphasis added).® The only yearsindicated in Table | are 1983 and 1984. The Intermediary has
identified no authority and no authority exists to support the Intermediary-s application of 1984 RCE
limitsto FY 1993 codts.

Based upon the plain language of 42 C.F.R. * 405.482, based upon the clear intent of the Secretary in
her published comments to update RCE limits and publish revised RCE limits before the cost reporting
periods to which they apply, and based upon the plain language of HCFA Pub. 15-1 * 2182.6.F, the
1984 RCE limits do not apply to and cannot be enforced in connection with the Provider-s physician
compensation costsin FY 1993.

The Provider submits that the application of 1984 RCE limitsto FY 1993 costs violates Medicare's
reasonable cost rembursement principles, asreflected in 42 U.S.C. * 1395x(v)(1)(A), and 42 C.F.R.

20 Provider Exhibit 8.



Page 11 CN.:95-1217

"* 413.5and 413.9. The Medicare datutory definition of Areasonable cost, asreflectedin *
1861(V)(1)(A) of the Socia Security Act, 42 U.S.C. 1395x(V)(1)(A), alows the Secretary to
promulgate regulations to establish cost limits on specific items and services, but the cost limits must be
based on Aestimates of the costs necessary in the efficient ddlivery of needed health servicesto
Medicare beneficiariesi As established by the AMA surveys, CPI indices and Medicare economic
indices for the periods between 1984 and 1993, 1984 RCE limits do not adequatdly estimate the costs
necessary to efficiently ddliver hedth care services to Medicare patientsin 1993.

The datutory definition of Areasonable costl aso requires that the Secretary:s regulations Atake into
account both direct and indirect costs of providers of services. . . in order that, under the methods of
determining codts, the necessary codts of efficiently delivering covered servicesto individuas covered by
the insurance programs established by thistitle will not be borne by individuas not so covered . . . .0 42
U.S.C. " 1395x(v)(I)(A).*

Part of the necessary costs of ddlivering covered services to Medicare patientsin FY 1993 was the cost
of hospita-based physician compensation. The Provider has established that a Sgnificant increasein
physician compensation levels occurred between 1984 and 1993. The Provider could not have secured
the services of such physiciansin 1993 at 1984 compensation levels, and the Intermediary does not
dispute that the physician compensation paid by the Provider was necessary. Nonetheless, Medicareis
refusing to undertake its appropriate share of physician compensation costs because HCFA has frozen
reimbursement of physician compensation a 1984 levels. Unless Medicare sharesin FY 1993 costs at
current compensation levels, the difference between 1988 and 1993 compensation levelswill be borne
entirely by non-Medicare patients, in violation of * 1861(v)(I)(A). Universty Hospital v. Bowen, 875
F.2d 1207 (6th Cir. 1989)(Only when the costs of Medicare services are properly alocated to the
Medicare program is the cost shifting prohibition of * 1861(v)(1)(A) satisfied.)?

The gpplication of 1984 RCE limitsto 1993 costs a0 violates the Medicare cost reimbursement
regulation, which providesin rdevant part:

(@ In formulating methods for making fair and equitable rembursement
for services rendered beneficiaries of the program, payment isto be
made on the basis of current costs of the individua provider, rather than
costs of apast period or afixed negotiated rate. All necessary and
proper expenses of an ingtitution in the production of services, including
norma standby costs, are recognized. Furthermore, the share of the
tota ingtitutional cost that is borne by the program isrelated to the care

21 Provider Exhibit 21.

2 Provider Exhibit 22.
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furnished beneficiaries so that no part of their cost would need to be
borne by other patients.

42 C.FR. " 4135(a).®

The gpplication of 1984 RCE Limitsto FY E 1993 hospital-based physician compensation
violates the express provisons of * 413.5(a) in al of the following respects.

1 the failure to update RCE limitsis neither fair nor equitable;

2. the use of RCE limits based upon outdated statigtical estimates is not made on the
basisof Acurrent costs of the provider . . . rather than costs of a past period;(

3. the use of outdated RCE limitsfails to recognize al necessary and proper costs of
the Provider;

4, the use of outdated RCE levels shifts necessary and proper Medicare costs to non-
Medicare patients.

Finally, the Medicare regulation governing costs related to patient care provides.

It istheintent of Medicare that payments to providers of services
should befair to the providers, to the contributors of the Medicare trust
funds, and to other patients.

42 C.FR. " 413.9(c).*

The Provider submits that the application of 1984 RCE limits to 1993 hospital-based physician
compensation is not fair to the Provider or its non-Medicare patients. The Secretary, in effect, has
imposed a permanent reimbursement freeze on hospital-based physician compensation at the 1984
levels. Thereis no authority in statute or regulation for such afreeze.

To the contrary, the Medicare cost reimbursement regulations require the payment of current codts.
Evenif 42 C.F.R. " 405.482 isinterpreted by the Board to not require annual updates to RCE limits,
the Medicare reasonable cost statute and regulations would require updates to recognize current
necessary costs of the Provider.

s Provider Exhibit 23.

24 Provider Exhibit 24.
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The Provider submits that pursuant to the plain language of 42 C.F.R. * 405.482 and HCFA Pub. 15-1
" 2182.6, the 1984 RCE limits can be gpplied only to 1984 physician compensation, and that in the
absence of publication of 1993 RCE limits, no RCE limits can be gpplied to FY 1993 hospital-based
physician cogts. In the event, however, that the Board determines that 42 C.F.R. * 405.482 and
HCFA Pub. 15-1 " 2182.6 permit the application of 1984 RCE limitsto FY 1993 costs, the Provider
submits that the Medicare reasonable cost statute, 42 U.S.C. * 1395x(V)(1)(A), and regulations, 42
C.F.R. ™" 413.5 and 413.9, require that the 1984 RCE limits be adjusted to recognize current
necessary codts of the Provider. In the Federa Register preamble to * 405.482, the Secretary
proposed to update the RCE limits using the CPI-U - Medicad Care. The Provider has shown that from
1984 to 1993, the CPI-U Medica Care Index increased 65.6 percent. The Provider=s hospital -based
physician compensation, in the aggregate, does not exceed the 1984 RCE limits adjusted by the change
inthe CHPI-U Medicd Care. The Provider submits that increasing the 1984 RCE limits by the changein
the CPI-U - Medical Care from 1984 to 1993

would recognize the necessary hospital-related physician costs incurred by the Provider and would be
consgtent with the intent of the Secretary asreflected in the preamble to 42 C.F.R.

" 405.482. At the very least, the 1984 RCE limits should be increased by the gpplicable proportion of
the 56 percent RCE limit increase reflected in the Secretary-s May 5, 1997 notice of RCE update.

The Provider acknowledges that smilar issues were addressed by the Board in Good Samaritan
Hospital and Hedlth Center v. Blue Cross and Blue Shield Association/Community Mutud Insurance.
Co., PRRB Dec. No. 93-D30, April 1, 1993, Medicare and Medicaid Guide (CCH)

& 41,399, declined rev. HCFA Administrator, May 21, 1993, Los Angeles County RCE Group
Apped v. Blue Cross and Blue Shidd Association/Blue Cross of Cdifornia, PRRB Dec. No. 95-D12,
December 8, 1994, Medicare and Medicaid Guide (CCH) & 42,983, declined rev. HCFA
Adminigtrator, January 12, 1995, aff-d sub nom,, County of Los Angelesv. Shdda, Case No. CV 95-
0163 LGB (SHx) (C.D. Cadl. 1995) af:=d, County of Los Angelesv. Secretary of Health and Human
Services, 113 F.3d 1240 (9th Cir. 1997)(ALos Angeesl)), Rush-Presbyterian - St. Lukes Medica
Center v. Blue Cross and Blue Shield Asociation/Blue Cross and Blue Shidd of 1llinois, PRRB Dec.
No. 97-D22, January 15, 1997, Medicare and Medicaid Guide (CCH) & 45,037, declined rev.
HCFA Adminigtrator, February 25, 1997, rev=d. Rush-Presbyterian - St. Lukess Medicd Center v.
Shdda, Case No. 97C 1726, (N.D. IIl. Aug.27, 1997), Medicare and Medicaid Guide (CCH) &
45,697 (ARushPresbyterian), and Albert Eingein Medica Center v. Independence Blue Cross,
PRRB Dec. No. 98-D9, December 5, 1997, Medicare and Medicaid Guide (CCH) & 45,907,
declined rev. HCFA Administrator, January 14, 1998. The Provider requests the Board to reconsider
these decisons for the following reasons set forth in the Digtrict Court=s decison in Rush-Presbyterian
which reversed the Board decison:

Based on the two preambles to the regulations, it is clear that the
Secretary origindly intended to update the RCE limitsannudly. While
the Secretary may not be bound by these preambles, the language of
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the regulations themselves dso hints at this: it requires HCFA to
edtablish amethodology for determining Aannud [RCE] limits@ It istrue
that the regulations do not explicitly require annua updates. However,
they do explicitly contain the more generd requirement that the limits be
based on average physician incomes Ausing the best available data.i
The net effect of dl thisis, at the very lesst, that the regulations require
the Secretary to establish RCE limits that are based on physicians costs
using the most accurate information.

The question again is whether the Secretary=s action or inaction in
interpreting and implementing the regulations was arbitrary and
capricious -- whether the Secretary's interpretation of her own
regulations was A>plainly erroneous or incongstent with the regulaion. -
Thomeas Jefferson University, 114 S. Ct. at 2387 (quoting Uddl v.
Tdlman 380 U.S. 1, 16-17 (1965)). Again, wethink that it was. The
Secretary has interpreted the regulations as not requiring annud (or
even quadrennia) updates. This interpretation comes in the face of the
fact that physician costs did increase over the period at issue here, and
that the language of the regulations appears to require some periodic
increasein RCE limits asaresult. The mere fact that she refused to
update the limitsis not Aplainly erroneous; she might have any number
of reasons for interpreting the regulations as not requiring an update. If
she were to articulate such areason, we would be limited to determining
whether her explanation could reasonably be related to her decison not
to update the limits.

However, she has not articulated any reasoning for her decision not to
update the limits. Thisis an gpparent contravention of the regulations:
mandates. It istrue that the Secretary is usudly given awide berth in
interpreting her own regulations. However, when she acts in gpparent
contravention of those regulations without offering any judtification
whatsoever, she violates the APA:s proscription on arbitrary and
capricious agency action. Therefore, for this reason as well, we hold
unlawful the Secretary's decision to gpply the 1984 RCE limitsto 1988
costs.

Medicare and Medicaid Guide (CCH) & 45,697 at 55,717.
If the Secretary-s gpplication of 1984 RCE limitsto 1988 costs were improper in Rush-Presbyterian,

the application of those same 1984 RCE limits to 1993 codisin this case are certainly improper. The
Provider submits that the 1984 RCE limits should be increased & a minimum by thirty-six percent. This
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increase reflects an annua increase of four percent per year, which is congstent with the fifty-six percent
increase that was ultimately applied by the Secretary in the May 5, 1997 regulations.

For the foregoing reasons, the Provider requests reversd of the Intermediary-s adjustments as indicated
herein.

INTERMEDIARY:=S CONTENTIONS:

The Intermediary-s adjustment restricting program payments for the Provider=sfisca year ended
December 31, 1993 HBP costs to the 1984 RCE limitsis proper. The RCE limits must be gpplied to
determine reasonable costs pursuant to 42 C.F.R. * 405.480(c) and 42 C.F.R. " 405.482. Inthis
regard, the Intermediary assarts that it complied with exigting regulations and applied RCE limitsin effect
for the subject cost reporting period.

The Statute at 42 U.S.C. "1395xx(a)(2)(B) directs the Secretary to establish by regulation RCE limits
gpplicable to professiond services rendered in hospitals. 1n compliance with the statute, HCFA
published RCE limitsin 48 fed. Reg. 8902 (March 2, 1983). Subsequently, the RCE limits were
updated in 50 Fed. Reg. 7123 (February 20, 1985), effective for cost reporting periods beginning on or
after January 1, 1984.

The Medicareregulation at 42 C.F.R. * 415.70 (previoudy stated in 42 C.F.R. " 405.482) states.

(A)  Principleand scope. (1) . . . HCFA establishes reasonable compensation
equivaency limits on the amount of compensation paid to physcians by
providers....

Id.

Subparagraph (A) specifiesthat HCFA will be the entity that has the authority and is responsible for
edtablishing RCE limits. Nowhere in subparagraph (A) doesit require or refer to limits being updated
yearly or annudly. It dso sates:

(b) Methodology for establishing limits. HCFA establishes a methodology
for determining annual reasonable compensation equivaency limits..

42 C.F.R. " 415.70.

This part of the regulation substantiates that HCFA will be the entity that is responsible for congtructing
the method by which RCE limits are calculated. HCFA could decide a any time to recdculate the RCE
limits. However, they are not currently updating these limits yearly. In section (b) the term Aannua is
used. Takenin context, thisis an identifiable term and not a descriptive term.  The word Aannuali is
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used in section (b) to identify the period by which the amount of sdary is measured. It is not meant to
describe the time frame in which HCFA must update RCE limits

Subsection (f)(1) of 42 C.F.R. * 415.70 requires that prior to the beginning of a cost report period to
which limits gpply, HCFA will publish in the Federd Regigter the amounts and caculation of the limits.
This has occurred. The same limits have been applied to severa years. Before thefiscd year at issue
began, the limits were applied and published in the Federal Register. 48 Fed. Reg. 8902 (March 2,
1983).

Theremainder of the regulation at 42 C.F.R. * 415.70(f)(2) and (3) isin regard to varying notification
procedures to be used if HCFA decides to make changes to the RCE limits based on mere economic
index data or change in the caculation methodology. These areas of the regulation clearly indicate that
HCFA has notification options depending on the changes it decides to implement. Since HCFA has
decided not to make any changes up to the year at issue (FY E June 30, 1993) in economic data used
or caculation methodology, it is obvious that the RCE limits will remain congtant. Therefore, the
Intermediary properly applied the most current RCE limits established by HCFA to the Provider-s HBP
compensation for the cost reporting period ending June 30, 1993.

The statute at 42 U.S.C. " 1395xx(a)(2)(B) directs the Secretary to establish by regulation RCE limits
gpplicable to professiond services rendered in hospitals. In compliance with the statute, HCFA
published RCE limits in the Federd Regigter. 48 Fed. Reg. 8902 (March 2, 1983). Subsequently, the
RCE limits were updated in 50 Fed. Reg. 7123 ( February 20, 1985), effective for cost reporting
periods beginning on or after January 1, 1984.

Contrary to the Provider-s contention that the RCE limits published in 1985 should not have been
applied to its fiscal year ended June 30, 1993 HBP costs because they had not been updated and were
obsolete, HCFA is not required by regulation or statute of update the limits. The support for this
position is found in the numerous Board decisions, one district court decision and one court of gppedls
decision which have held that HCFA is hot mandated by the Medicare law or regulations to update the
RCLs on an annua basis.

For example, in the Board decison in Los Angeles, supra, it states:

HCFA isrequired under Reg. Sec. 405.482(a) to establish reasonable
compensation equivaent limits that are applied to the cogts incurred by
providers in compensating physicians for services rendered to
providers. The regulation does not require that the RCE be updated
annudly... Contrary to the providers contentions, the governing re-
regulation does not mandate that the RCE be updated annudly, but
merely establishes the natification procedure to be followed. The
Intermediary properly agpplied the existing RCE limits that were
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published in the Federal Register on February 20, 1985, and were
applied to cost reporting periods beginning on or after January 1, 1984.

Id. at CCH &42,983 at 42,955.

This concluson was affirmed by the Board in Rush-Presbyterian, supra, which states:

The principle and scope stated at 42 C.F.R. * 405.482(a)(1) require
HCFA egtablish RCE limits on the amount of compensation paid to
doctors by providers, and such limits are to be applied to a provider's
costs incurred in compensating physicians for services to the provider.
However, 42 C.F.R. " 405.482(A) does not require such limitsto be
updated annualy. Contrary to the Provider-s contentions, the Board
mgority finds that this regulation does not mandate that the RCL s used
to limit allowable physician compensation are to be updated annudly,
but merdly establishes the notification procedure to be followed. The
Board mgjority finds that the Intermediary properly applied the most
recent RCLs published by HCFA in 1984.

Id. at CCH &45,037 at 52,571.
More recently, this concluson was affirmed by the Board in Albert Eindein, supra, which states:

[t]he principle and scope of the enabling regulation, 42 C.F.R.

" 405.482(a)(1), require HCFA to establish RCE limits on the amount
of compensation paid to physicians by providers, and that such limits
Abe applied to a provider=s cogts incurred in compensating physicians
for servicesto the provider . . .. (emphasis added). However,
contrary to the Provider=s contentions, the Board finds that this
regulation does not mandate that the RCE limits be updated annually or
on any other dipulated interva.

Id. at CCH &45,907 at 56,250.

The Provider addresses the fact that the decison in Rush-Presbyterian was overturned by the Digtrict
Court in the Northern Didtrict of Illinois, Eastern Divison. The Intermediary contends that this decison
was rendered in a different digtrict than the ingtant case and is, therefore, not applicable. Furthermore,
this decision was acknowledged in the Board:s decison on Albert Eingein where the Board found:

the court=s anadlysis hinged on the factor that the Secretary failed to
articulate her reasons for not updating the RCE limits. Inlight of
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previous decisons, aswell asthe court decisionsissued in County of
Los Angelesv. Shdadaand County of Los Angelesv. Secretary of

Hedth and Human Services, the Board chooses to affirm its prior

position. The Board concludes that the District Court-s decison in
Rush-Preshyterianis not persuasive, and that the gpplication of the
1984 RCE limits to subsequent period physcdans costsis proper.

Id. at CCH & 45,907 at 56,250.

Theregulations are clear that 42 C.F.R. " 415.70 requires HCFA to establish RCE limitson the
amount of compensation thet is paid to physicians by providers and these limits are to be applied by the
intermediary to the provider=s costs incurred in compensating physicians for services provided.
Nowhere does it sate that HCFA isrequired to update the RCE limits every year. Therefore, the
Intermediary properly applied the most current RCE limits established by HCFA to the Provider-s HBP
compensation for the cost reporting period ending June 30, 1993.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1 Law-5U.SC.:

" 551 et seq.

2. Law - 42 U.S.C.

" 1395x(v)(1)(A)

" 1395xx et seq.

3. Regulations - 42 C.F.R.:

" 405.480 et seq.
(Redesignated as 415.55

" 405.482 et seq.
(redesignated as " 415.70)

" 405.1835-.1841

Rule Making

Reasonable Cost
Payment of Provider-Based Physicians

and Payment Under Certain Percentage
Arrangements

Generd Payment Rules

Limits on Compensation for Services of
Phydciansin Providers

Board Jurisdiction
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" 4135 et seq. - Cost Reimbursement: Generd
" 413.9 et seq. - Cost Related to Patient Care-Application

4. Program Instructions-Provider Reimbursement Manua (HCFA Pub. 15-1):

" 2182.6 - Conditions for Payment for Costs of
Physdans Servicesto Providers
" 2182.6F - Table| -- Edtimates of Full-Time
Equivdency (FTE) Annua Average
Net Compensation Levelsfor 1983 and
1984.
5. Case Law:

Albert Eingein Medica Center v. Independence Blue Cross, PRRB Dec. No. 98-D9,
December 5, 1997, Medicare and Medicaid Guide (CCH) & 45,907, declined rev. HCFA
Administrator, January 14, 1998.

Good Samaritan Hospital and Health Center v. Blue Cross and Blue Shield
Asociation/Community Mutua Insurance Co., PRRB Dec. No. 93-D30, April 1, 1993,
Medicare and Medicaid Guide (CCH) & 41,399, declined rev. HCFA Administrator, May 21,
1993.

Los Angeles County RCE Group Apped v. Blue Cross and Blue Shield Association/Blue
Cross of Cdifornia, PRRB Dec. No. 95-D12, December 8, 1994, Medicare and Medicaid
Guide (CCH) & 42,983, declined rev. HCFA Administrator, January 12, 1995, af-d sub hom,,
County of Los Angelesv. Shdda, Case No. CV 95-0163 LGB (SHx) (C.D. Cal. 1995) af=d,
County of Los Angelesv. Secretary of Health and Human Services, 113 F.3d 1240 (Sth Cir.
1997).

Rush-Presbyterian - St. Lukes Medical Center v. Blue Cross and Blue Shield Association/Blue
Cross and Blue Shidd of Illinois, PRRB Dec. No. 97-D22, January 15, 1997, Medicare and
Medicaid Guide (CCH) & 45,037, declined rev. HCFA Admininistrator, February 25, 1997,
rev=d, Rush-Presbyterian - St. Lukess Medical Center v. Shdda, Case No. 97C 1726, (N.D.
ll. Aug.27, 1997), Medicare and Medicaid Guide (CCH) & 45,697.

Universty Hospital v. Bowen 875 F.2d 1207 (6th Cir. 1989)
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6. Other

47 Fed Reg. 43578 (Oct. 1, 1982).

48 Fed. Reg. 8902 (March 2, 1983).

50 Fed Reg. 7123 (Feb. 20, 1985).

51 Fed. Reg. 42007 (Nov. 20, 1986).

54 Fed. Reg. 5946 (Feb.7, 1989).

58 Fed. Reg. 46322 (September 1, 1993)

62 Fed. Reg. 24483 (May 5, 1997).

American Medical Association, Chicago, IL., Socioeconomic Characterigtic of Medical
Practice, 1989 and 1995.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board finds that the Intermediary applied RCE limits published in the Federad Register on February
20, 1985, and effective with cost reporting periods beginning on or after January 1, 1984, to the Part A
physcians: compensation paid by the Provider for itsfiscal year ended June 30, 1993. Additiondly, the
Board acknowledges the Provider-s fundamenta argument that this application was improper because
the RCE limits were obsolete and not gpplicable to the subject cost reporting period, i.e., because
HCFA failed to update the limits on an annua basis as required by regulation.

The principle and scope of the enabling regulation, 42 C.F.R. * 405.482(a)(1), require HCFA to
edtablish RCE limits on the amount of compensation paid to physicians by providers, and that such limits
Abe applied to a provider=s cogsincurred in compensating physicians for servicesto the provider. . .0
(emphasis added). However, contrary to the Provider=s contentions, the Board finds that this regulation
does not mandate that the RCE limits be updated annudly or on any other stipulated interva.

The Board agrees with the Provider that language used in Federal Regigters, interna memoranda and
manud ingructionsindicate that HCFA had gpparently intended to update the limits on an annud basis.

However, the Board concludes that the pertinent regulation is controlling in thisinstance and, as
discussed immediately above, it does not require annua updates.

The Board fully consdered the Provider-s argument that data compiled by the American Medicd
Asociaion, increasesin the CPl, and increases in the RCE limits issued by HCFA for 1997, clearly
illustrate undisputed increases in net physician income throughout the period spanning 1984 through the
fiscal year in contention. The Board aso notes that the Provider has presented other inflation data
sources that clearly indicate costs had increased during thistime.?® While the Board finds the data. and
argument persuasive in demondrating that the subject RCE limits may be lower than actud market

2 See Provider Exhibits4, 6 and 7.
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conditions would indicate for the subject cost reporting period, the Board finds that it is bound by the
governing law and regulations.

The Board aso rgjects the Provider-s argument that HCFA:sfailure to update the RCE limits resultsin
Medicare reimbursing provider:s less than their Areasonable costs.ii which it isrequired to do pursuant
to 42 U.S.C. " 1395xx. The Board finds that this argument was considered in Rush Presbyterian
which was decided in favor of the intermediary. Likewise, in Rush-Presbyterian, the Board considered
and rejected the Provider=s argument that HCFA:s failure to update the RCE limits results in cost
shifting in violaion of 42 U.S.C. * 1395x(V)(2)(A). With respect to the Provider:s argument that
HCFA violated the APA by not dlowing for public comment on its decison not to update the RCE
limits, the Board refersto County of Los Angdles, supra. In that decision, the court regjected any
obligation on the part of the Secretary to promulgate a new ruleif she decided not to update the limits.

Finaly , the Board notes that the United States Digtrict Court for the Northern Didtrict of Illinois,

Eagtern Divison, did find in favor of the provider in Rush-Presbyterian, supra. However, the Board
finds that the court=s andlysis seemingly hinged on the single factor that the Secretary failed to articulate
her reasons for not updating the RCE limits. The Board believes that had the Secretary presented her
arguments for not revising the limits, the court would likely have decided the case againg the provider as
the courts have done in the County of Los Angelesv. Shdda cases. The Board concludes, therefore,
that the digtrict court-s decison in Rush-Presbyterian is not persuasive, and that the application of the
1984 RCE limits to subsequent period physidans: costsis proper.

DECISION AND ORDER:

The Intermediary used the correct RCE limits to disdlow a portion of the Provider-s hospital- based
physicians compensation. The Intermediary=s adjustment is affirmed.
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